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ACIT, Circle-2(1), Cuttack ciiiriiien....REVENUE
Versus

Shri Damodar Agarwal LR. of Late Basudev Agarwal
Mangalabag, Bagha Mangala Lane,
Cuttack-753002
PAN : ABOPA 1919 M
iver.....Assessee
Shri S.N.Sahu, Advocate for the assessee

Shri M.K.Gautam, CIT-DR for the Revenue

Date of Hearing 16/09/2022
Date of Pronouncement : 16/09/2022

AMEA/ORDER

Per Bench :

This is an appeal filed by the revenue against the order of the
CIT(A), Cuttack, dated 28.11.2019 passed in [LT.Appeal
No0.0640(A)/2016-17, for the assessment year 2009-2010.

2. It was submitted by the Id. CIT-DR that notice u/s.148 of the Act
came to be issued on 29.03.2016 in the name of Shri Basudev Agarwal.
There was no compliance. Subsequently, on 15.09.2016 one CA, namely,
Shri B.K.Tibrewal appeared before the Id. AO and informed that Shri

Basudev Agarwal had expired on 06.03.2015 i.e. before issuance of
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notice u/s.148 of the Act. Shri B.K.Tibrewal, CA had also filed a letter
dated 15.09.2016 enclosing the death certificate and a letter addressed to
the ITO Ward-2(1),Cuttack, dated 09.04.2015, which contains the
signature of staff working in the office of the ITO Ward-2(1), Cuttack. The
said letter showed the intimation of the demise of Shri Basudev Agarwal
along with death certificate. The said letter dated 09.04.2015 did not
contain the seal of receipt by the department. It was the submission that
the letter dated 09.04.2015 is questionable as the original is also not
available in the file of the AO. The said letter signed by a staff working in
the office of ITO Ward-2(1), Cuttack was produced for the first time on
15.09.2016 by the CA Shri B.K.Tibrewal. Consequent to the information,
the AO issued a letter to the legal heirs of late Shri Basudev Agarwal on
24.11.2016 intimating about the notice issued u/s.148 of the Act in respect
of late Shri Basudev Agarwal and to cooperate in the assessment
proceedings. There was no cooperation from the legal heirs side and
consequently the assessment came to be completed ex-parte u/s.144 of
the Act on 13.12.2016. It was the submission that the Id. CIT(A) annulled
the assessment on the ground that the notice has been issued on a
deceased assessee. The Id.CIT-DR placed before us a letter mentioning
that the PAN of late Shri Basudev Agarwal is still active and no action has

been taken to cancel the PAN. The letter is extracted as under :-
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ARTERR

GOVERNMENT OF INDIA
e Aus Fratera( SEr T

3 FLOOR, AAYAKAR BHAWAN ANNEXE, RAJASWA VIHAR,
$@aar- 751007 / BHUBANESWAR - 751007
PHONES: 0674-2588715 ( FAX ) 0674-2589712

3T/ A qe/SI./2022-23/CIT (Audit & ITAT)/BBSR/2022-23/
yaeay feefe/ Dated, Bhubaneswar the 23 May, 2022
To

The Registrar,

ITAT, Cuttack
Sir,

Sub:-  Appeal in the case of Basudev Agarwal (PAN No. ABOPA1919M) for

AY 2009-10 - regarding.

In this case, the CIT(Appeal) has observed that any income tax proceedings
initiated by serving a notice on dead person is invalid and a nullity in the eyes of
the law. Consequently, the proceedings initiated u/s 147 for the instant case have

been rendered vide ab initio and the CIT(Appeal) has deleted all the additions made
in the order u/s 147 dated 30.12.2016.

2. Perusal of assessment order shows that notice u/s 148 of the Act was issued
on 29.03.2016. Till the month of October, 2016 there was no response of the
assessee. A notice u/s 142(1) of the Act dated 03.10.2016 was issued fixing the
hearing on 17.10.2016. None attended on the same date. On 23.11.2016, Shri B. K.
Tibriwala, AR of the assessee appeared and furnished a written submission stating
that the assessee, Shri Basudev Agarwal expired on 06.03.2015 and furnished a
death certificate in this regard. Further, a copy of the above information
acknowledged by a staff of the ITO, Ward 2(1), Cuttack regarding the death of the
assessee was submitted. Thereafter, the AO issued a fresh notice u/s 148 dated
24.11.2016 to the legal heir of the assessee and continued the reassessment

proceedings.
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3. The CIT(Appeal) in his order dated 28.11.2019 has held that the AQ’s action
in issuing a fresh notice u/s 148 to the legal heir treating the original notice u/s 148
issued to the deceased person as a ‘mistake’ which can be cured by seeking refuge
u/s 292B/292BB, is not correct. As per the CIT(Appeal), Section 292BB can't be
invoked to correct a foundational error which the AO committed in serving a notice

u/s 148 on a dead person.

4, The CIT(Appeal) in his order observed that a communication in respect of the
death of the assessee, Shri Basudev Agarwal was duly communicated to ITO, Ward
2(1), Cuttack as per the provisions of section 176(3) of the Act and the PAN of the
deceased assessee was also successfully blocked. Hence, as per the CIT(Appeal), the
fact of the death of the assessee’ was in the possession of the Income Tax
Department at the time when notice u/s 148 dated 29.03.2016 was issued to the
deceased assessee. The moot point remains as to whether the fact of the assessee
was known to the AO while issuing notice u/s 148 on 29.03.2016. The Department’s
contention is that it was definitely not within the knowledge of the AO regarding
the fact of the communication of the death of the assessee, purportedly given by
the legal heir. The other fact that PAN was successfully blocked is blatantly false
and misleading. The status of the PAN has been retrieved from the system by the
Asst. Director, System, Shri Sukumar Mishra, who has intimated that the PAN No.
ABOPA1919M belonging to the deceased assessee, Basudev Agarwal is active as of
now and is lying with Circle 1(1), Cuttack. In fact, no request has ever been made
either to the AO or to the System Directorate to change the status of the assessee to

‘Deceased’. The requisite screen shot in this regard is enclosed in the Annexure.

5. The AR in his Paper Book from Page 44 to 46 has given the copy of the PAN
belonging to Basudev Agarwal, the details of the e-filing done by the legal heir. No

heir does it so that Basudev Agarwal, having PAN No. ABOPA1919M is deceased.
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Consequently, the AO has having no means to know the status of the assessee as

deceased.

6. Had the status of the deceased assessee was known to the Department, no
prudent AO would have issued a notice u/s 148 of the Act to the dead person. It is
very clear that 148 notice was issued to Basudev Agarwal with a presumtion that he
was alive. It is very relevant to mention here that had the AO known the status of
the assessee before 31.03.2016 (the AR should have intimated this fact to the AO
before 31.03.2016), he would have issued a notice u/s 148 of the Act to tl:1e legal
heir in the first instance itself. Consequently, the assessment proceedings would
not have faced the legal infirmity as it is facing now. The Department is of the firm
view that it is the failure of the AR/legal heir which has put the Department in a
precarious position and as a result, the Department is losing precious revenue to

the tune of Rs.2.53 crore.

7- Against this background, the prayer of the Department before the Hon’ble
ITAT is to affirm the validity of the proceedings u/s 147 of the I.T Act and further,

to decide the merits of the addition involved in this case.

Yours faithfully,
Encls: As above : (Tt / M.{Gautam)

HEFR IGFA(A@T ST T IS, A0
Commissioner of Income Tax(Audit & ITAT)

aaE / Bhubaneswar

e ¢ prosemy

AN 50
ABOFA191 A0 Poputar Name
Tite

Middie Name

ddle Name

g/3/1999
o Ach've
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3. It was the submission that the notice was validly issued and the
order of the Id.CIT(A) was required to be reversed.

4, In reply the Id. AR vehemently supported the order of the |d CIT(A)
and read out the order of the Id. CIT(A). It was submitted that at page 44
of the paper book the screenshot of the legal heirs request details were
available in which late Shri Basudev Agarwal and his PAN has been

shown as the details of the deceased assessee. The said screenshot is

as follows :-

Sl L Y Feedbackl Accessibility Opnonsl Contact Us || Help

Welcome DAMODAR AGARWAL (Individual) Logout |
Last Login: 06/03/2017 21:03:36 |

Idle Session Timer m [5, @_U_J

Daghboard My Acc?unt e-File  Compliance ~ PMGKY  Profile Settings  Worklist e-Proceeding  e-Nivaran

{ Legal Heir Request Details

: e iiedebe bbbl el s bl dnedededet ] it e S T T

E iieceased Assessee details i o
([ .-
[ | PAN g s ABOPA1919M i
. |
’P‘f’.’f’f’,,,.,,,, - i BASUDEV AGARWAL |
|| Date of it ‘ 1611011931 T
| | Legal Helr Details ]
b e !
Fr PAN - ' L S ADIPA0029L B :
I ‘ . 3 s OO L4 BN & i - |
::‘Heir Full Name o _ By DAMODAR AGARWAL !
g Heir Date of Birth i . 7 02/07/1969 A \}
| === T e “
|  Approvai Date ) 25/01/2016 |
(1 Back

| ——

5. Ld. AR also certified the said screenshot to be true.

6. Further attention was drawn to page 43 which was a screenshot of
the legal heir list wherein the deceased PAN is also mentioned and the
same has been submitted on 25.01.2016. The copy of the said

screenshot is extracted as under :-
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& A A8 BN A | Feedback Accessibility Options || Contact Us w:nv' |

Welcome DAMODAR AGARWAL (Individual) Logout
Last Login: 06/03/2017 21:03:36

= i S ey £l SRR LS Idle Session Timer w kl! t’,] U
rd "‘. " o i H H R, ! T o T
ua* d My Account e-File Compliance PMGKY Profile Settings Worklist e-Proceeding

e-Nivaran

Legal Heir List
oy T s e S A L O L L ey s destiai
nsaction ID Deceased PAN Status Request Type Legal Heir Type Submitted On
2738668231 ABOPA1919M Approved

New Request Permanent 25/01/2016

7. It was the prayer that the order of the Id. CIT(A) is liable to be
upheld.

8. We have considered the rival submissions.

9. At the outset, the fact remains that Shri Basudev Agarwal expired
on 06.03.2015. This is undisputed fact. A letter has been filed by one CA
Shri B.K.Tibrewal on15.09.2016 intimating the AO that Shri Basudev
Agarwal is not more and that his PAN is to be closed. Now, the question
iIs when the revenue is now placing before us the screenshot mentioning
that the PAN is still active, then how can an assessment be done in the
name of legal heirs of the deceased. If the stand of the revenue is that the
PAN is active, then the assessment is invalid because the assessment
has been done on the wrong persons. The alternative would be the
assumption that the AO has been rightly intimated that Shri Basudev
Agarwal is no more, in such a situation the option is to initiate fresh
assessment in the case of the LRs of the deceased. This should require
to issue fresh notice u/s.148 of the Act. This has not been done. Had Shri
Basudev Agarwal expired in the course of the assessment proceedings,
then the letter issued by the Id. AO on 24.11.2016 would have kept the

proceedings alive. But the fact remains that Shri Basudev Agarwal
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expired on 06.03.2015 much before the notice u/s.148 of the Act was
issued being on 29.03.2016. We are also carried by the fact that in the
legal heirs list the screenshot which has been extracted the deceased
PAN is shown as that of Shri Basudev Agarwal and as per the screenshot
the said request has been submitted as early as on 25.01.2016, this is
also before the issuance of notice u/s.148 of the Act in the name of late
Shri Basudev Agarwal, therefore, it cannot be said that there was an
afterthought on the part of the legal heirs of the assessee to circumvent
the proceedings. This being so, we are of the view that the order of the Id.
CIT(A) is liable to be sustained and we do so.

10. As we have already dismissed the appeal of the revenue, the cross
objection filed by the assessee also stands dismissed as infructuous and
we are not going into the technicalities raised in the cross objection.

11. In the result, appeal of revenue and the cross objection of the
assessee, both are dismissed.

Order dictated and pronounced in the open court on 16/09/2022.

Sd/- Sd/-
(37207 @) (SITST A=)
(ARUN KHODPIA) (GEORGE MATHAN)
oI@r HE¥I/ ACCOUNTANT MEMBER  #1fIes §E¥ / JUDICIAL MEMBER

®ea Cuttack; f&sTieh Dated 16/09/2022
Prakash Kumar Mishra, Sr.P.S.
smeer $r gfafaf@ 3rEf@d/Copy of the Order forwarded to :
1. 3rdremreif / The Appellant-
ACIT, Circle-2(1), Cuttack
2. g2 / The Respondent-
Shri Damodar Agarwal LR. of Late
Basudev Agarwal Mangalabag, Bagha
Mangala Lane,Cuttack-753002




9 ITA No.106/CTK/2020
& CO No.01/CTK/2022

3T 3YFA(3TTeT) / The CIT(A),
3T 3gF / CIT

i gfafafe, 3maet e 3iffetur, @es / DR,
ITAT, Cuttack
IS ISl / Guard file.

Fcarad 9fa //True Copyl//
JEATTAR/ BY ORDER,

(Assistant Registrar)
TR el 3fAEIOT, FEH/ITAT, Cuttack



